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IN THE CIRCUIT COURT OF DEKALB COUNTY, MISFPQJ%_HE_]T
MAYCEE GARDNER, a Minor, By Her Mother )
and Next Friend, CYNDEE GARDNER, ) JUN 13 2009
)
Plaintiff, ) 1
) REIHISEL,
) £ KALB COUNTY, MO
v ) Case No. 09DK-CC00056
PRIME TANNING CORP., et al., )
)
Defendants. )

DEFENDANT PRIME TANNING CORP.’S
APPLICATION FOR CHANGE OF VENUE

" Defendant Prime Tanning Corp. (sometimes referred to as “this defendant”), by and
thiough counsel, respectfully moves this Court for a change of venue as a matter of right -
pursuant to Mo, R. Civ. P. 51.03 and suggests that the matter be transferred to Livingston
County, Missouri, Alternatively, this defendant moves for a change of venue for cause under
Rule 51 .O4hon the basis that the residents of Clinton, DeKalb, Andrew, Buchanan, Jackson, Cass,
Clay, and Platte counties are prejudiced against this defendant. Additionally, shiould the Court
require further evidence respecting its alternative motion for change of venue for cause under
Rule 51.04, Prime Tanping Corp. moves the Court for a four menth petiod of time within which
to conduct discovery to support its Rule 51.04 application for change of venue before its
application for change of venue is ruled.

Prime Tanning Corp. is principally seeking a change of venue outside the counties of
Clinton, DeKalb, Andrew, Buchanan, Jackson, Clay, Cass, and Platte due to the Plaintiff's
position that harmful shudge was distributed in the first four counties, and due to the significant
adverse press in all of these counties much of which has originated out of the Kansas City and St.

Joseph media markets. This defendant moves for a change of venue as a matter of right under
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Rule 51.03 and suggests Livingston County, Missouri because it is convenient to the parties but
also because a transfer to Livingston County avoids the necessity of taking up and addressing the
issue of prejudice in various other counties. Alternatively, Prime Tanning Corp. seeks a change
of venue for cause and should the Court deem it necessary, Prime Tanning Corp. requests time to
conduct discovery in order to determine the extent of the prejudice arising from the media biitz

respecting this defendant and the resulting adverse publicity, and to determine “where the cause

or cauges do not exist.” See Rule 51.04(c).

Application for Change of Venue as of Right

Prime Tanning Corp. seeks a change of venue as of right under Rule 51.03 because
DeKalb County has 75,000 or less inhabitants. Rule 51.03 provides that a timely application for
change of venue as of right “shall be ordered in a civil action triable by jury that is pending in a
county having seventy-five thousand or less inhabitants . . . .” Rule 51.03(a) (emphasis added).
Such an application is timely if made within “ten days after answer is due to be filed.” Prime
Tanning Corp. was served on May 6, 2009, making its answer due on June 5, 2009. Prime
Tanning Corp’s motion is therefore titnely. In addition, the Court may take judicial notice that
DeKalb County has 75,000 or less inhabitants. Thus, Prime Tanning Corp. is entitled to a
change of venue as of right. Pursuant to Rule 51.03, the court is to transfer fhe case “to some
other county convenicnt to the parties,” and this defendapt suggests that the matter be transferred
to Livingston County, Missouri.

Application for Change of Venue for Cause

Aliernatively, Prime Tanning Corp. requests a change of venue for cause under Rule
51.04(a). Under that rule, a change of venue may be granted if “tlﬂf_: inhabitants of the county are
prejudiced against the applicant.” Rule 51.04(a)(1). In the instant case, the media blitz and

town-hall meetings related to this defendant have resulted in substantial ncgative publicity,
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which has only been heightened by the celebrity of Erin Brokovich who has beem the
spokesperson for various claims against this defendant. See Affidavit of Todd H. Bartels, ] 3,
attached hereto as Exhibit A. This action has received considerable, widespread print and
television news coverage not only in Clinton, DeKalb, Andrew, and Buchanan counties but also
in the Kansas City and St, Joseph area media. Jd, §4. A sampling of just some of the news
reports concerping this case are attached hereto as Exhibit A-1. Prime Tanning Corp. submits
that such widespread, high profile. negative publicity, particularly when it carries the imprimatur
of a well-known celebrity, substantially prejudices the community from which potential jurors
will be drawn. See Exhibit A, § 8.

Moreaver, the media blitz has resulted in the filing of several related lawsuits in Clinton
and DeKalb counties. Exhibit A, §5. Two of these actions seck to certify a plaintiff class of
every single resident of Clinton, DeKalb, Andrew, and Buchanan counties with alleged damages
against Prime Tanning Corp. Id., §6. See Class Action Petition filed in the cage styled Ruth
Nicholson ef al. v. Prime Tanning Corp. et al., Case No. 09DK-CC00052, pending in the Circuit

Court of DeKalb County, and proposed Amended Class Action Petition — Medical Monitoring in

“the case styled Carol Helms v. Rockwool Industries, Inc. et al., Case No. 08CN-CV00693,

pending in the Circuit Court of Clinton County, true and accurate copies of which are attached
hereto as Exhibits A-2 and A-3, respectively.

A third class action seeks to certify a class of all property owners in Clinton, DeKalb,
Andrew, and Buchanan counties seeking alleged damages for remediation and loss of property
values. Id., §7. See Cyndee Gardner v. Rockwool Industries, Inc., el al., Case No. 08CN-
CV00692, pending in the Circuit Court of Clinton County, a true and accurate copy of which is

attached hereto as Exhibit A-4. The prospect of every resident of this county being a member of
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a plaintiff class with alleged damages against Prime Tanning Corp. arising from the same core of
facts as the instant case, obviously prejudices this defendant.

If the Court deems such evidence insufficient to grant its alternative motion under Rule
51.04 (for cause), Prime Tanning Corp. requests a four month time period during which to
conduet such discovery as may bear on the issue of prejudice, including through written
discovery, jssuance of subpoenas, and depositions, and that a hearing be held upon completion of
that discovery.

WHEREFORE, Prime Tanning Corp. respectfully requests this Court to:

(a) grant it a change of venue as a matter of right to Livingston County, Missouri;

(b) alternatively, grant it a change of venue for cause and if the Court deems it necessary,
for a four month period of time within which to conduct discovery as to the prejudice against
Prime Tanning Corp.; and

(¢) for such further relicf as the Court deems just and proper.

Dated: June 12, 2009
Respectfully subsmitted,

POLSINELL@GHART PC
T

R. Dan Boulware MO #24289
DEBoulware@polsinelii.com

Todd H. Bartels MO #45677
TBartels@polsinelli.com

Seth C. Wright MO #51830
SCWright@polsinelli.com

3101 Frederick Avenue

St. Joseph, MO 64506

Phone: (816) 364-2117

Fax: (816) 279-3977
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Dennis J. Dobbels MO #32378
DDobbels@polsinelli.com

Twelve Wyandotte Plaza

120 West 12" Street

Kansas City, MO 64105

Phone: (816) 421-3355

Fax: (816) 374-0309

Meclissa A. Hewey
DRUMMONDWOODSUM

84 Marginal Way, Suite 600
Portland, ME 04101
Phone; (207) 772-1941

Fax: (207) 772-3627
mhewey@dwmlaw.com

ATTORNEYS FOR DEFENDANT
PRIME TANNING CORP.
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CERTIFICATE OF SERVICE

I certify that on this 12 day of June, 2009, copies of the foregoing were transmitted via
first class U.S. mail, postage prepaid, to:

Grant L. Davis

Scott S. Bethune

Thomas C. Jones

Timothy L. Brake

Wes Shumate

DAvIS BETHUNE & JONES, LLC
1100 Main Street, Suite 2930
Kansas City, MO 64105

ATTORNEYS FOR PLAINTIFF

William Crawford Blanton, Jr.
Stephen I. Torline

HuscH BLACKWELL SANDERS LLP
4801 Main Street, Suite 1000
Kansas City, MO 64112

ATTORNEYS FOR DEFENDANT
NATIONAL BEEF LEATHERS CO. LLC

Scott R. Ast

Todd A. Scharnhorst
SCHARNHORST AST & KENNARD, P,C,
1000 Walnut, Suite 1550

Kansas City, MO 64106

ATTORNEYS FOR DEFENDANT

RICK REAM | /

Attorneys for Defendant Prime Tanning Corp.
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IN THE CIRCUIT COURT OF DEKALB COUNTY, MISSOURI

MAYCEE GARDNER, a Minor, By Her Mother
and Next Friend, CYNDEE GARDNER,

Plaintiff,
V.

Case No. 09DK-CC00056
PRIME TANNING CORP., et al.,

Defendants.

AFFIDAVIT OF TODD H. BARTELS

STATE OF MISSQURI )
) ss.

COUNTY OF BUCHANAN )}

COMES NOW the Affiant, Todd H. Bartels, and after being duly sworn on his oath,
states as follows:

1. My name is Todd H. Bartels. [ am more than eighteen years of age and
competent to testify,

2. I represent Prime Tanning Corp. in the above-styled matter and submit this
Affidavit in support of its Application for Change of Venue.

3. Attached hereto as Exhibit A-1 are true and accurate copies of press reporis
‘which have resulted from the filing of the instant case and similar actions, in addition to the town
hall meetings related to Prime Tanning Corp. The resulting negative publicity to Prime Tanning
Corp. has only been heightened by the celebrity of Erin Brokovich, who has been the

spokesperson for the various claims against it.

EXHIBIT A

250948901




pE/18/2089 15:13 18164495480 DEKALE CIRCULIT CLERK

4, This action has received considerable, widespread televigsion and newspaper
coverage not only in Clinton, DeKalb, Andrew, and Buchanan counties, but also from the Kansas

City and St. Joseph area media.

5. The media blitz has resulted in the filing of several related lawsuits in Clinton and
DeKalb counties.
6. Two of these actions seek to certify a plaintiff class of every single resident of

Clinton, DeKalb, Andrew, and Buchanan counties with alleged damages against Prime Tatning
Corp. See Class Action Petition filed in the case styled Ruth Nicholson et al. v. Prime Tanning
Corp. et al., Case No. 09DK-CC00052, pending in the Circuit Court of DeKalb County, and
proposed Amended Class Action Petition — Medical Monitoring in the case styled Carol Helms
v. Rockwool Industries, Inc. er al., Case No. 08CN-CV00693, pending in the Circuit Court of
Clinton County, true and accurate copies of which are attached hereto as Exhibits A-2 and A-3,
respectively.

7. A third class action seeks to certify a class of all property owners in Clinton,
DeKalb, Andrew, and Buchanan counties seeking alleged damages from Prime Tanning Corp.
for remediation and loss of property values. See Cyudee Gardner v. Rockwool Industries, Inc., ef
al., Case No. 08CN-CV00692, pending in the Circuit Court of Clinton County, a true and
accurate copy of which is attached hereto as Exhibit A-4.

8. Prime Tanning Corp. submits that the substantial adverse publicity, including that
in the Kansas City and St. Joseph media markets, in addition to the fact that there are actions
pending which seck to certify every resident of DeKalb County as part of a plaintiff’ class,

substantially prejudices this defendant should this matter proceed in this county.
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5. While Prime Tanning Corp, submits there presently exist sufficient grounds to

grant its motion for change of venue for cause, should the Cowrt disagree this defendant requests

discovery on the issue of prejudice, including written discovety, issuance of subpoenas, and

depositions.

Further Affiant sayeth not. y

ZHE

Todd H. Bartels h

SUBSCRIBED AND SWORN TO before me this 12" day of June, 2009.

e S A

Notary Public /
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EXHIBIT A-1
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A
ig being sued over health

‘Joseph tannery that

coneerns  ackmowledged
thdi the plant nsed 2 can-
per-causing chernical, but
he said the, tanning pro-
cess pased no danger to the
public. .

The former Prime Tan-
ning pldant in St. Joseph has

Peen sued over concerns

that sludge it distributed

to fartners o use for fertil-

- DEKALE CIRCULT CLERK

Lzer contained chromium

&, a lmown carcinogen.
Grover Eliott, vice prest-

"dent and chief Anancial of-

ficer of Prime Tanning Co.

in Maine, told The Kansas
City Star that the company
hought chromium g, but it
was converted to a safer
form of chromium fo tan

the hides.
“We .can't stress It
strongly enough that chro-

mivin 6 was never used in
the tanning process,” El-
liott said.

However, Prime -Tan-

ping's use of chrniriium
6 at its St. Joseph plamt -
surprised the Missouri
Department of Naturgl Re-
sources. The department
pave the'tannery am ex-
emption from water po]lu—
tion reguiation five years
ago after the company told
regulators it would prohib-
It several hazardous chem-
igals, including chromium
&, al the plant,

*Ragsed on their applica-
tion (for the exemption),

Please see TANNERY/Page AB
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W' men of Excellence
nommees announced

‘iL}nseph Newa-Prcss

’I‘he»YWCA will honor 42
women and busiresses at
its 2008.Women of Excel-
lence AWwards, scheduled
for.. 11.30 am.. June 11 at

O Arena

Tvo “women will be
honm‘crl jwith  Lifefime
Achlevement Awards: Ju-
lia Rupp for Woman in the
Workplce and Barbara
Sprong for Woman in Vol-
unieegism,

Winners " in, the other
categories are kept secret
until revealed at the lun-
cheon.

This year's keynote
gpeaker ig. Cleveland TV

Ceremony set for June 11

Swoboda. Ms.  Swoboda
became one of Cleveland's
most respected personali-
Hes during her years ani-
choring the nighily news.
She makes her bome in
Medina, Ohio, with her
husband, former NFL

punter Bryan Wagney, now . |

a teacher and coach, and
their three children.

Now in its eighth . year,
the YWCA Women of Excel-
lence Awards has become
the signature fundraiser
of the organization, and
ope of the bestattended
events in St. Joseph. Last
year’s attendance topped
1,000, and the YWCA s
hoping for as many as 1,100

5’\",.Dos<-,ph News :Dﬁe.s. s

personality, St. Joseph this year.
“native and Benfon High
School graduate Robin | Please soe WOMEN/Fage A10
TN 1
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C- '.BBI‘f'Bi"’Smithl .
©or 18172008
MOUND - CITY, Mo,

_— Bert Russell Smiih I, 81,

Mound . City, passed from

this life May 28, 2009, at Ti-

fany Heights Care Center in

Mound City.

He was born Nov. 7, 1917,
n St. Joseph, to Berf Saz- .
lis and Jessie (Humphrey)
Smith .

On April 2, 1927, he mar-
ried Jean Marghall. To this
union’ was born one som,
BertR.IL.

Bert served in the TS,
Navy in World War II. He was
an avid fisherman, loved his

square dancing. He retived
from Crouse Milling in 1280,
Preceding him in death
were hig parents; two broth-
ers, Cldire -and Kendall
Smith; one sister, Catherine
Irene; and lis wife of 23
years, Leola (Peery) Smith.
Survivors ifclude his
soh, Bert I and his wife,

Late notice

" Philip Henggeler

PICKERING, Mo. — Phil-
ip Henggeler, 44, Pickering,
passed awsy Sunday May
24, 2008, at his home.

Arranpements are pend-
ing with Price Funeral
Home, Maryville, Mo.

- Doyle M, Patian

GALLATIN, Mo — Doyle
M. Pattan, 77, pagsed awgay

Sunday, May 24, 2009, at the
Daviess - Countly Nursmg

.

Atrangcments , are pend-'
mg mﬂlMcWﬂlamq J"umr--
aleome* Gaﬂahrs, '

We v  vieady o help you in Your
. hour of neoil!

RUPS EUNERAL HGME |

Pre-Arrangement Ayrilable
5054 Pryor
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we did ‘not thmk Mig
were using chrome 6,
seid Susanne Medley, 2
DNR spokeswomain.
But for the past three
years, the tannery has -
reported to emergency
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We viere dlhgent in tesﬂng gach :

“and every bhatch of ehrome 3to

ensure proper conversion to chrome 3
" took place,

n.‘-

_ GROVER ELLIOTI'

. ¥iga prastdont and ch[éf hnéncjal officer of Frime Tannlng Co. in Mainn

agencies that it had at

© least 100,000 to 1 million
pounds of sodium di-
chromate, a compound
of chromium &, accord-
ing to records obtained
by the &far. Records
from previgus vears
were not Immediately
avatlable, .

The sludge from the
plant has been spread
on thongands of acres
of farmland in North-
west Missouri sinee 1948,
Lawsuits fled last month
claim that the sludge con-
tained chromiom 6, and .
linked it to brain tmnurs
in the area, .

Prime Tanning sold the.
plant in March to Nation-
al Beef Leathers, which
told the Star ihat it uses”
only the safer form of;
chrommm--chmnuum:i
—in its tapning. _—

In an application for
the exemption in 2004, the |,
company told the DINR. iﬁ
would prohibit eight haz.-
ardous chemicals, inclug-+.
Ing, chromium 6, ' from-
the plant, accordmg fo .
records obtained by- the

. “The procedure hasi--
cally .zesiricts ceriain '
Xinds-of eubstances from |
being ised-in the plant,”

weaccording'to the apphca—
Homn. The plant would “en-
deavor to limit” theuse of
thosechemicals. -

The DNR granted the
examptmn phcmg regw

lation of the sludge under
the Univaralty of  Mis-
souri fertilizer program,
whtich does not test for
hazardous chermicals.

“This determination
is based upon the testing
results and other .infor-
piation submitted to the
department,” wroté Curt
Gateley, a DNR environ-
mental specialist;.

The St Joseph. plant

was the last one in ithe

counity to convert chro-
mium.6 to chrunumn 3, a8

tannery expert. said..Most_

“other plants, now=; huy
‘chromitm 3 fie ppli-
‘WichHolas - iy i

tector of the Leafher Re-
search Laboratorysiat the
Unmerslty of. Clpchmah,

simple process‘ :
\experts colpndithe’
cess doestlltfalya

pleteiy conve
6.

Many tann esﬁ fuit
' NBIDE. chronuum 6 by the

: ”end nf, .thé\ 19903 .becanuse

of the enmronmwtal haz-

abig prob e
Elliott " sdid ; thc SI:. Jo—
seph  plant “* continued

‘o buy .chromittm 6 and

r.onvert lt ’ro chromiim 3

ro-- sas City Envu'omnenfa

i the sltidge,

- samples of thel:

1
1
1
|
1
{
1
\
1
1
1
i

because it had the squip- }

ment and capacity to do, !
the gonversion. }

“Chrome 6 was con;_, i
verted on a .batch-by- {
bateh basis to the berdgy] |

chrome 3 in a separate . 1

process — before the }

ning process hegan,” Bl: 1

liott sald. “We were dilit |

gent in testing each and
1
"1
1
t

. every batch of chrome,.

3 to ensure that propet '
conversion to chrome 3
took place.”
The conversion prog.
cess doesn't puarvanies J
that a1l chromium 6 WﬂLm.
become chromium 3, aa1d
Michael Baldwin, an ast z
gociate professor in: the' "
chemistry department a’é}4 ;
the University of Cincin?:. A
nati, the locaiton of, the
Leather Résearch - La _o'“
ratory. . g;
Grorge Bagsett, o Ka.ql

(AT

2an

..r,

consultant who has goid;
lime to tamneries for. fhe, y
conversion process;saldif 4
an inadequate amount}of'r !
reducing agents 35 ‘uged. ' .
an incomplete rehctigh”:’
could leave chrpmm{:,&»;a- :

InvesHgators oL
law firms that flefl ti1

)'»

cemt canecer 1awsu1t tﬁnk‘ "

EI'Y. “
gludge apd safd’ m ‘tha+ w
lawsuit that the resul’cg‘.i
showed dangerous Ievelg‘ 4
of chromium 6 : .
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Tannery had chromium 6, now at the center of a cancer

lawsuit |

By KAREN DILLON

The Kansas City Star

Five years ago, the state of Missouri gave a 8, Joseph tannery an environmental pass to spread waste sfudge on
farmland,

The decistan came after the company fold regulators that several hazardous chemicals, including chromium 8,
wars "prohibited” at the plant.

But on Friday, the former owner of the plant acknowiedged that it had been using chromium 6, maintgining the
process was entirely safe,

The presence of chromium 6 — now at the eenter of a cancer lawsuit againat the plant — came as a surprise to
the Missouri Departtnent of Natural Resources,

The department exempted the siudge preduced by the tannery from water pollution regulations based on the
tannery's reporis to the state.

DNR spokeswoman Susanne Medley said she was unaware the tannery even had chromium 8.
“Based on their application (for the exemptian), we did not think they were using chrome 8," Medley said,

But Grover Elliott, vice president and chief financial officer of Prime Tanning Co. In Maine, which owned the plant
until March, sald the use of ehromium 8 was acceptable.

"We purchased chrome €, but it was never used in our tanning process,” Elfiott sajd.
Instead, workers canverted chromium 6 to a safer form of chromium to tan the hides, he sald.

Elliolt was responding ta questions from The Kansas City Star, which found documents showing large amounts of
chromium & at the plant.

"WWe can’t stress it strongly ehough that chromium B was never used In the tanning process,” Elliott said,

The tannery was sued last month, actused of spreading siudge containing chromium 6 on thousands of acres of
farmland. The chemleal, the suit alieges, has caused brain tumors in at least two residents of the area.

~ National Beef Leathers, which has owned the plant since March, said Friday that it uses only the safer chromium
3

A tannery expert ssid the St. Joseph operation was tha [ast one in the country still to use a process that converted
chromium 6 to chromium 3, which other tanneries how purchase,

N_icholas J. Cory, director of the Leather Research Laboratory at the University of Cinclhinali, said he has worked
with the St. Joseph tannery an projects and understands its operatioh,

The conversion process of chromium 8 to ehromium 3 is a simple one, he said.
Some expetts point out, however, that the process is riot foolproof, and that same chromium 6 can remain.

A spokeswoman for Sen. Charlie Shields, & St Joseph Republicar and the Senate prasident pro tem, said Shields
has told his legal counsel to frack developments,

“We are monitoring this case," said spokeswoman Farrah Fite.
Spreading sludge

Since 1983, the tannery has been giving away its waste sludge free to farmers, The company's ultimate goal was
to sell the feriilizer, which it called Organic Plus,

hitp://www.kansascity.com/1 05/v-print/story/121351 1 html 5/2712009




